In Re: : THE ZONING HEARING BOARD OF
: NORTH ANNVILLE TOWNSHIP

LIVINGWATER PROPERTIES, LLC

c/o STEPHAN VAN DER PLOOG :

PETITION FOR SPECIAL EXCEPTION/:

VARIANCE LEBANON COUNTY, PENNSYLVANIA
CASE # 1-25 |
DECISION OF THE ZONING HEARING BOARD
OF NORTH ANNVILLE TOWNSHIP
. INTRODUCTION

The Zoning Hearing Board of North Annville Township (hereinafter “ZHB"),
Lebanon County, Pennsylvania, met on Thursday, April 10, 2025 at a duly advertised
public session to hear a Petition fbr Special Exception, and in the alternative, a Petition

for Variance submitted by Livingwater Properties, LLC c/o Stephan Van Der Ploog.

. FINDINGS OF FACT

1. The Petitioner is Livingwater Properties, LLC c/o Stephan Van Der Ploog,
with an address of 105 Greenview Lane, Lebanon, PA 17042 (the “Petitioner”).
(Hearing Exhibit 2).

2. The Petitioner is the owner of the property located at GPIN #25-2317004-
368123, 475 North Weaber Street, North Annville Township, Annville, PA 17003
(hereinafter the “Subject Property”) (Hearing Exhibit 2).

3. The Subject Property is located in the A Agricultural Zoning District.

(Hearing Exhibit 2).




4. The Subject Property is located in both Annville Township and North
Annville Township. (Hearing Exhibit 2).

5. The part of the Subject Property that is in Annville Township is in the Light
Industrial Zoning District. (Hearing Exhibit 2).

6. An existing office building is situate on the Subject Property, which is

located on the North Annville Township side. (Hearing Exhibit 2; Hearing Testimony).

7. Such building is used for a computer technology company. (Hearing
Testimony).
8. The Petitioner is proposing to construct a self-storage unit on the Subject

Property. (Hearing Exhibit 2; Hearing Testimony).

9. Self-storage units are not permitted in the Agricultural District in North
Annville Township. (Hearing Exhibit 2; Hearing Testimony).

10.  There is no district in North Annville Township that permits self-storage
units as of right. (Hearing Testimony).

11. The Petitioner seeks a Special Exception pursuant to North Annville
Township Zoning Ordinance Article XIIl, Section 805(B) (Nonconforming uses of land or
structures or Buildings). (Hearing Exhibit 2).

12. The Petitioner believes the use of the Subject Property for self-storage
units is equally appropriate or more appropriate than the current use. (Hearing Exhibit
2; Hearing Testimony).

13.  Inthe alternative, the Petitioner seeks a use variance for the Subject

Property. (Hearing Exhibit 2).




14. A hearing to consider Petitioner's request for a Special Exception and, in
the alternative, a Variance, was scheduled for Thursday, April 10, 2025 at 6:30 p.m. at
the Union Water Works Social Hall, 2875 Water Works Way, Annville, PA 17073,
(Hearing Exhibit 4).

15. Notice of the zoning hearing was duly advertised in the Lebanon Daily
News on Thursday, March 27, 2025 and Thursday, April 3, 2025. (Hearing Exhibit 5).

16.  Notice of the zohing hearing was sent to neighboring property owners by
United States First Class Mail. (Hearing Exhibit 6).

17. Notice of the zoning hearing was posted on the Subject Property on April
2, 2025. (Hearing Exhibits 7-8; Hearing Testimony).

18.  The Petition for Special Exception was heard by the North Annville
Township ZHB before Chairman, Paul Deshong; Member, James R. Hoffman: and
Alternate, Eric Brummer.

19.  Present at the April 10, 2025 zoning hearing were:

Paul Deshong — ZHB Chairman

James R. Hoffman — ZHB Member

Eric Brummer — ZHB Alternate

Gary Tshudy — ZHB Member, non-voting in this matter

Jeff Steckbeck — Engineer and Representative for Petitioner

Aaron Miller, Supervisor

Kimberly Paugh — Zoning Officer, Lebanon County Planning Department
Kathy J. Sheffy, Court Stenographer

Roberta J. Santiago, Esquire — ZHB Solicitor




20.  The Petitioner's Engineer, Jeff Steckbeck, presented the case for the
Special Exception / Variance. (Hearing Testimony).

21.  Mr. Steckbeck tendered himself as an expert witness in the field of zoning
and land use. (Hearing Testimony).

22.  Mr. Steckbeck testified that the existing building on the Subject Premises
probably existed there for several decades, dating to the 1980s. (Hearing Testimony).

23.  Mr. Steckbeck offered no proof to confirm the above assumption.
(Hearing Testimony). |

24.  The ZHB questioned whether the building should be dated to the early and
mid-1980s, based upon their familiarity with the Subject Property. (Hearing Testimony).

25.  The Zoning Officer, Kimberly Paugh, of Lebanon County Planning testified
that the building does not pre-date zoning regulations in North Annville Township.
(Hearing Testimony).

26.  The Zoning Officer testified that no permits or variances exist in North
Annville Township for the existing building. (Hearing Testimony).

27.  The existing building had, at one time, been used as a doctor’s office.
(Hearing Testimony).

28.  The existing building is currently being used for computer technology/
information technology services. (Hearing Testimony) .

29.  The Zoning Officer testified that therefore, the existing building and its use
is not a validly existing nonconforming use but is rather an unlawful use. (Hearing

Testimony).




30.  Article VIII of North Annville Township Zoning Ordinances outlines
regulations concerning Nonconforming Lots, Uses, Structures, and Buildings. See
North Annville Township Zoning Ordinance Article V11!,

31.  The ZHB heard some testimony about a prior land development plan,
which had incorrectly identified the building on the Subject Property as being located in
Annville Township rather than in North Annville Township. (Hearing Testimony).

32. The ZHB found the Zoning Officer's testimony credible that the existing
use was not established before zoning and that the existing use was never approved as
a validly existing nonconforming use. Therefore, the ZHB determined that the request
could not be considered a Special Exception.

33. In the alternative, the Petitioner requested a variance, and the ZHB also
considered whether to grant the request for variance. (Hearing Exhibit 2; Hearing
Testimony).

34.  Mr. Steckbeck testified that use of the Subject Property for self-storage
would reduce traffic to the Subject Property. (Hearing Testimony).

35.  Mr. Steckbeck testified that the use of the Subject Property for self-storage
would reduce the use of sewer and water on the Subject Property. (Hearing
Testimony).

36.  Mr. Steckbeck testified that it was anticipated that the main entrance to the
proposed self-storage unit would be in the same location that currently exists. (Hearing
Testimony).

37.  Mr. Steckbeck testified that that the proposal, as depicted in Hearing

Exhibits 9 a-c would actually increase the impervious coverage. (Hearing Testimony).




38.  Mr. Steckbeck testified that he believed the Subject Property, located in
North Annville Township amounted to approximately one (1) acre to one and one-half
(ﬁ .5) acres. (Hearing Testimony).

39.  Mr. Steckbeck testified that the land development plan would be adjusted
accordingly to meet the thirty percent (30%) impervious coverage, which he believed
currently existed. (Hearing Testimony).

40.  Mr. Steckbeck also testified that it would accept conditions, relating to the
granting of the Petition, for things such as lighting, screening and buffering. (Hearing
Testimony).

41.  The Zoning Officer testified that self-storage facilities are not specifically
permitted in any district. (Hearing Testimony).

42.  Mr. Steckbeck testified that the hardship was not brought on by the
actions of the Petitioner, but rather, by actions of another party, and that this request is
unique in that when the initial subdivision plan was prepared, it was thought that the
building was located in Annville Township and not in North Annville Township.
Therefore, the Subject Property was improved, under the assumption that the
improvements were being done in Annville Township. (Hearing Testimony).

43.  There was no proof or testimony pvrovided that proper building permits
‘were obtained in Annville Township. (Hearing Testimony).

44.  Mr. Steckbeck testified that the Petitioner cannot meet criteria #5 in
Hearing Exhibit 3. (Hearing Testimony).

45.  Mr. Steckbeck testified that the land development plan would be updated

to show compliance with the Agricultural District requirements in North Annville




Township Zoning Ordinance Article IV, Section 401 .4 (Lot and yard Requirements,
District Requirements).

46.  Aaron Miller, on behalf of the Board of Supervisors expressed the concern
with increasing the impervious coverage on the Subject Property to anything beyond,
what he believed to be a coverage of approximately 20%. (Hearing Testimony).

47.  No one in attendance expressed direct opposition to the Petitioner’s

request to use the Subject Property for self-storage units. (Hearing Testimony).

. HEARING EXHIBITS

Hearing Exhibit 1 — Petition for Variance, dated February 25, 2025

Hearing Exhibit 2 — Amended Petition for Special Exception / Variance, dated
March 12, 2025

Hearing Exhibit 3 — Variance Criteria signed by the Petitioner

Hearing Exhibit 4 — Notice of Public Hearing

Hearing Exhibit 5 — Proof of Publication in the Lebanon Daily News on March 27,
2025 and April 3, 2025

Hearing Exhibit 6 — Mailing List

Hearing Exhibit 7 — Posting photo on the Subject Property, April 2, 2025
Hearing Exhibit 8 — Posting photo on the Subject Property, April 2, 2025
Hearing Exhibit 9 a-c — Plans of the Subject Property

Hearing Exhibit.10 — CV for Jeffrey D. Steckbeck, Professional Engineer




V. DISCUSSION

The Petitioner is Livingwater Properties, LLC c/o Stephan Van Der Ploog, with an
address of 105 Greenview Lane, Lebanon, PA 17042. The Petitioner is the owner of
the property located at GPIN #25-2317004-368123, 475 North Weaber Street, North
Annville Township, Annville, PA 17003 (hereinafter the “Subject Property”). The Subject
Property is located in both Annville Township and North Annville Township. The
Subject Property is located in the A Agricultural Zoning District. ’The part of the Subject
Property that is in Annville Township is in the Light Industrial Zoning District.

An existing office building is situate on the Subject Property, which is located on
the North Annville Township side. Such building is used for a computer
technology/information technology company. The Petitioner is proposing to construct a
self-storage unit on the Subject Property. Self-storage units are not permitted in the
Agricultural District in North Annville Township. There are no districts in North Annville
Township that permit self-storage units as of right.

The Petitioner seeks a Special Exception pursuant to North Annville Township
Zoning Ordinance Atrticle XIII, Section 805(B) (Nonconforming uses of land or structures
or Buildings). “A nonconforming use may, by special exception, be changed to another
nonconforming use provided that the Zoning Hearing Board shall find that the proposed
use is equally appropriate or more appropriate in the zoning district than existing
nonconforming use.” See North Annville Township Zoning Ordinance Article XIIl,
Section 805(B) and Section 803(C). “Within the zoning districts established by this
Ordinance, there may exist nonconformity’s which if lawful before this Ordinance was

passed or amended, may be continued, subject to certain limitations, under the terms of




the Ordinance or amendments thereto.” North Annville Zoning Ordinance Article VIII,
Section 801 (Intent). The Petitioner admitted that the current use of the Subject
Property is nonconforming, as it is not permitted in the Agricultural District, and the
Petitioner argued that the use of the Subject Property for self-storage units is equally
appropriate or more appropriate than the current use. In the alternative, the Petitioner
seeks a use variance for the Subject Property. A variance is being sought to allow the
Subject Property to be used for self-storage units—a use that is not permitted in the
Agricultural District.

“A special exception is a conditionally permitted use, legislatively allowed where
- specific standards and conditions detailed in the ordinance are met. A special
exception is not an “exception” to the zoning ordinance; rather it is a use permitted in
accordance with the express standards and criteria in the zoning ordinance. The
Applicant has the burden of proving (1) that the proposed use is a type permitted by
special exception and (2) that the proposed use complies with the requirements in the
ordinance for such special exception. It is presumed that the local legislature has
considered that the special exception use satisfies local concerns for the general health,
safety, and welfare.” Agnew v. Bushkill Tp. Zoning Hearing Board, 837 A.2d 634, 637
(Pa. Commw. Ct. 2003). “Once an applicant for a special exception shows compliance
with the specific requirements of the ordinance, the burden shifts to the protestors to
prove that the proposed use will have an adverse effect on the general public.” /d.

In the instant case, the Petitioner had the burden to pfove that the proposed use
is a type permitted by special exception. The Petitioner provided testimony solely

through its Engineer, Jeff Steckbeck. Mr. Steckbeck testified that the existing use of the




Subject Property is a use not currently permitted in the Agricultural District, and that
therefore, it is a nonconforming use. Mr. Steckbeck failed to provide testimony of how
long that nonconforming use had been established and if it pre-dated zoning. To the
‘contrary, the Zoning Officer provided testimony that the existing building on the Subject
Property did not pre-date zoning in North Annville Township and that the existing use
had never been permitted. Therefore, the ZHB found that the existing use is an
unlawful use. An unlawful use is not a nonconforming use, for purposes of meeting
North Annville Township Zoning Ordinance Article XlIl, Section 805(B) and Section
803(C). “The ability to maintain.a nonconforming use is “only available for uses that
were lawful when they came into existence and which existed when the ordinance took
effect. . . . Preexisting illegal uses cannot become nonconforming uses.” Johnson v.
Pocono Twp. Zoning Hearing Bd., 310 A.3d 836, 847 (Pa. Commw. Ct.) (internal
citations omitted). The Petitioner failed to make any arguments relating to Variance by
Estoppel, and Mr. Steckbeck indicated that the Petitioner was not making any
arguments for Variance by Estoppel.

As it relates to the Petitioner’s alternative argument, a Zoning Hearing Board may
grant a variance when all of the following criteria are met:

(1) That there are unique physical circumstances or conditions, including

irregularity, narrowness or shallowness of lot size or shape, or exceptional

topographical or other physical conditions peculiar to the particular

property and that the unnecessary hardship is due to such conditions and

not the circumstances or conditions generally created by the provisions of

the zoning ordinance in the neighborhood or district in which the property

is located.

(2) That, because of such physical circumstances or conditions, there is

no possibility that the property can be developed in strict conformity with
the provisions of the zoning ordinance and that the authorization of a
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variance is therefore necessary to enable the reasonable use of the
property.

(3) That such unnecessary hardship has not been created by the
appellant.

(4) That the variance, if authorized, will not alter the essential character of

the neighborhood or district in which the property is located, nor

substantially or permanently impair the appropriate use or development of

adjacent property, nor be detrimental to the public welfare.

(5) That the variance, if authorized, will represent the minimum variance

that will afford relief and will represent the least modification possible of

the regulation in issue.
Pennsylvania Municipalities Planning Code, Section 910.2, 53 P.S. § 10910.2;
see also Hearing Exhibit 3.

“[Aln applicant must establish all elements to be entitled to a variance.” Demko
v. City of Pittsburgh Zoning Board of Adjustment, 155 A.3d 1163, 1172 (Pa. Commw.
Ct. 2017). A variance ié the proper relief where an unnecessary hardship attends the
property. Yeager v. Zoning Hearing Board of the City of Allentown, 779 A.2d 595, 598
(Pa. Commw. Ct. 2001). “In general, unnecessary hardship may be shown by
demonstrating either that physical characteristics of the property are such that the
property could not be used for the permitted purpose or could only be conformed to
such purpose at a prohibitive expense, or that the characteristics of the area are such
that the lot has either no value or only a distress value for any permitted purpose.”
Mitchell v. Zoning Hearing Bd. of the Borough of Mount Penn, 838 A.2d 819, 828 (Pa.
Commw. Ct. 2003).

Although zoning ordinances are to be liberally construed to allow for the broadest

possible use of the land, the applicant seeking a variance bears a heavy burden.

See Borough of Latrobe v. Paul B. Sweeney, 17 Pa. Cmwilth. 356, 359, 331 A.2d 925,
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927 (1975) (“[Plersonal and economfc considerations are not sufficient grounds upon
which to base the grant of a variance.”). “The reasons for granting a variance must be
substantial, serious and compelling.” Valley View Civic Association v. Zoning Board of
Adjustment, 501 Pa. 550, 555, 462 A.2d 637, 640 (Pa. 1983).

Evaluating each of the criteria required to grant a variance, the ZHB found that
the Petitioner met all the elements required in order to grant a variance, to permit the
Subject Property to be used for self-storage. First, the ZHB found that an unnecessary
hardship exists due to the unique nature of the Subject Property. The Subject Property
is located within two municipalities: North Annville Township and Annville Township. It
was raised, that at some point in the planning stages, it was incorrectly believed that the
building was located outside of North Annville Township and in Annville Township.
Therefore, the ZHB found an unnecessary hardship existed due to the unique nature
and circumstances surrounding the Subject Property. The ZHB then found that, given
the unique circumstances surrounding the development of the Subject Property, that the
authorization of a variance is necessary to enable the use of the Subject Property. The
ZHB found that the hardship has not been created by the Petitioner.

Further, granting a variance will not alter the essential character of the district in
which the Subject Property is located. Across the street from the Subject Property is
Butler Manufacturing Company, and that property is also located partly in North Annville
Township and Annville Township in the Light Industrial District. The ZHB found that
authorizing the variance will not alter the character of the neighborhood or impair the
use of adjacent property and it will not be detrimental to the public welfare. Although

Mr. Steckbeck testified that the Petitioner could not meet the fifth element—that the

12




request would represent the minimum variance to afford relief, the ZHB attached
reasonable conditions and safeguards to reduce the request to represent the minimum
variance to afford relief.

In granting the variance, that is, permitting the use of the Subject Property for
self-storage, the ZHB attaches the following reasonable conditions and safeguards, as
expressed af the hearing to protect the public interest: The Petitioner must comply with
all other North Annville Township Ordinances, including Zoning Ordinances, and the

Maximum lot coverage must not exceed thirty (30) percent coverage.
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V. DECISION

Now, therefore, this 10" day of April, 2025 the Zoning Hearing Board of North
Annville Township, by a 3-0 vote, hereby DENIES the Petition for Special Exception
filed by Petitioner, Livingwater Properties, LLC c/o Stephan Van Der Ploog.

Additionally, the Zoning Hearing Board of North Annville Township, by a 3-0 vote,
héreby GRANTS the Petition for Variance to allow the Subject Property to be used for
self-storage units. However, as a reasonable condition and safeguard of the granting of
the Variance, the Board attaches the following conditions: 1) The Petitioner must

comply with all other North Annville Township Ordinances, and 2) The Maximum lot

coverage must not exceed thirty (30) percent coverage.

-~

Ved 3Gl 7(”

Paul Deshong, Chairmfa
North Annville Townshi

Zoning Hearing Board

Date: 'i‘*’\u\/)\ ;\)9); Qb%ﬁ
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