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In Re: . THE ZONING HEARING BOARD OF
: NORTH ANNVILLE TOWNSHIP
ASHLEY M. HAWBAKER &
JASON C. HAWBAKER, SR.
and
CHRISTIN CARRIG &
SEAN CARRIG, JR.

PETITION FOR VARIANCE LEBANON COUNTY, PENNSYLVANIA

CASE # 3-24

DECISION OF THE ZONING HEARING BOARD
OF NORTH ANNVILLE TOWNSHIP

. INTRODUCTION

The Zoning Hearing Board of North Annville Township (hereinafter “ZHB"),
Lebanon County, Pennsylvania, met on Tuesday, October 8, 2024 at a duly advertised
public session to hear a Petition for Variance submitted by Ashley M. Hawbaker and
Jason C. Hawbaker, Sr., legal owners, and Christin Carrig and Sean Carrig, Jr.,

equitable/potential owners.

Il FINDINGS OF FACT

1. The Petitioners are Ashley M. Hawbaker and Jason C. Hawbaker, Sr.,
legal owners, with an address of 4537 Hill Church Road, Annville, Pennsylvania 17003

and Christin Carrig and Sean Carrig, Jr., equitable/potential owners, with an address at



729 South Third Avenue, Lebanon, Pennsylvania 17003 (hereinafter, collectively, the
“Petitioners”). (Hearing Exhibit 1).

z. Ashley M. Hawbaker and Jason C. Hawbaker, Sr. are the owners of the
property located at GPIN #25-2309963-374145-0000, 4537 Hill Church Road, Annville,
PA 17003 (hereinafter the “Subject Property”). (Hearing Exhibit 1).

3. The Subject Property is located in the A-1 Agricultural Zoning District.
(Hearing Exhibit 1).

4. The Subject Property is improved with a single-family dwelling and has an
on-lot septic system and a well. (Hearing Exhibit 1).

o The Subject Property is a parcel, consisting of approximately 36.77 acres.
(Hearing Exhibit 1).

6. Petitioners seek a Variance to create lots exceeding the maximum lot size.
(Hearing Exhibit 1).

7. A Variance is being sought pursuant to North Annville Township Zoning
Ordinance Article IV, Section 401.4, Lot and Yard Requirements, for a variance that
would allow the creation of lots in excess of two (2) acres for residential, single family
detached use. (Hearing Testimony, Hearing Exhibit 1). |

8. Petitioners are not seeking a special exception pursuant to North Annville
Township Zoning Ordinance Article 1V, Section 401.3C(4), General District
Requirements. (Hearing Testimony).

8. A hearing to consider Petitioners’ request for a Variance was scheduled
for Tuesday, October 8, 2024 at 6:30 p.m. at the Union Water Works Building, 2875

Water Works Way, Annville, PA 17003. (Hearing Exhibit 2).



10.  Notice of the zoning hearing was duly advertised in the Lebanon Daily
News on Tuesday, September 24, 2024 and Tuesday, October 1, 2024. (Hearing
Exhibit 4).
11. Notice of the zoning hearing was sent to neighboring property owners by
United States First Class Mail. (Hearing Exhibit 3).
12. Notice of the zoning hearing was posted on the Subject Property on
September 27, 2024. (Hearing Exhibit 5).
13. The Petition for Variance was heard by the North Annville Township ZHB
before Member, James Hoffman; Member, Paul Deshong; and Member, Gary Tshudy.
14.  Present at the October 8, 2024 zoning hearing were:
James R. Hoffman — ZHB Chairman
Paul Deshong — ZHB Member
Gary Tshudy — ZHB Member
Eric Brummer — ZHB Member, Alternate
Jason & Ashley Hawbaker — Petitioners, legal owners
Sean & Christin Carrig — Petitioners, equitable/potential owners
Kimbely Paugh — Zoning Officer, Lebanon County Planning Department
Kathy J. Sheffy, Court Stenographer
Roberta J. Santiago, Esquire — ZHB Solicitor
Ken Wolfe — Township resident
Sharon Wolfe — Township resident
Daniel & Tina Seitz — Township resident, Neighbor

Ed & Dawn Arnold — Township resident



Chanda Tshudy — Township resident

Monica ByDelLey — Neighbor, 6171 Valley Glen Road
Derrick ByDelLey — Neighbor, 6171 Valley Glen Road
Preston ByDeley — Neighbor

Melvin Gehman ~ Township resident

Timothy Arntz, Light-Heigel & Associates, Inc.

15. The Petitioners presented the case for the Variance. (Hearing
Testimony).

16. The two-lot subdivision proposes to divide the Subject Property into two
lots that are each approximately eighteen (18) acres in size. (Hearing Testimony).

17. The Petitioners, Christin Carrig and Sean Carrig, Jr., are the potential
future owners of the proposed subdivided lot. (Hearing Testimony).

18.  The Petitioners, Christin Carrig and Ashley Hawbaker are sisters, and they
believe that it would be beneficial for the families to reside near each other. (Hearing
Testimony).

19.  The Subject Property was transferred to Ashely Hawbaker and Jason
Hawbaker, Sr. by Ashley Hawbaker’s parents. (Hearing Testimony, Haring Exhibit 12).

20.  The parents of Ashley Hawbaker and Christin Carrig, Edward and Dawn
Arnold, at one point intended to transfer the Subject Property to their daughters but did
not go through the subdivision process. (Hearing Testimony).

21.  The Petitioner, Christin Carrig testified that she COde. not build if she had
to purchase land and that Ed Arnold and Jason Hawbaker, Sr. would help with the

construction. (Hearing Testimony).



22.  There was testimony presented that approximately twenty-eight (28) acres
of the Subject Property is currently used for agricultural purposes to grow alfalfa.
(Hearing Testimony).

23.  There was testimony provided that the proposed dwelling and the area
immediately surrounding the dwelling on the newly created lot would not exceed one (1)
to two (2) acres. (Hearing Testimony).

24.  The future dwelling on the subdivided parcel would be placed in a way that
would continue the current farming and agricultural use on the Subject Property.
(Hearing Testimony, Hearing Exhibit 8).

25.  Additionally, the future dwelling on the subdivided parcel would also be
positioned in a way to access the future dwelling via the current Easement Agreement,
executed November 26, 2022, Hearing Exhibit 11. (Hearing Testimony, Hearing Exhibits
11 and 13).

26.  Testimony was presented that part of the Subject Property is sloped and
part of the Subject Property is heavily wooded. (Hearing Testimony).

27.  The Petitioner, Jason Hawbaker, Sr., testified that the traffic in that area
has doubled since he moved to the Subject Property. (Hearing Testimony).

28. Lot requirements in the Agricultural District for residential, single family
detached use, include a one (1) acre minimum and a two (2) acre maximum. North
Annville Township Zoning Ordinance Article IV, Section 401 .4.

29.  “The purpose of the maximum lot size is to prevent the creation of large
lots which remove excessive amounts of agricultural land from crop production.” North

Annville Township Zoning Ordinance Article IV, Section 401 3C(4).



30.  Pursuant to North Annville Township Zoning Ordinance Article IV, Section
401.3, an existing farm that is between ten (10) acres and fifty (50) acres, permits two
(2) new lots or principal uses, and “[e]xisting unsubdivided dwellings and principal,
nonresidential uses located on the farm shall not be considered part of the permitted
allotment.” North Annville Township Zoning Ordinance Article IV, Section 401.3A.

31.  “The Zoning Hearing Board may grant a special exception to allow the
creation of a lot in excess of the two (2) acre maximum lot size if the applicant
demonstrates that physical characteristics of the property (excessive slopes, drainage
problems, soil limitations, flooding, sewage disposal deficiencies, ground water
recharge area, property shape, etc.) dictate that lot design exceeding the two (2) acre
standard is desirable; or that lot size will result in consolidation of residual land after
other suitable lots have been removed; or that the lot will contain areas which are
unsuitable for farming; or that the existing configuration of the tract will result in lot
design and layout which would otherwise unavoidably physically isolate the excess land
from the remainder of the farm; or that the landowner demonstrates that the lot size
must be increased to insure an acceptable level of nitrate-nitrogen in the groundwater in
accordance with the regulations of the Pennsylvania Department of Environmental
Protection and any approve planning module for land development.” North Annville
Township Zoning Ordinance Article IV, Section 401.3C(4).

32.  The Petitioners did not seek a special exception, and did not provide

testimony relating to the criteria under special exceptions. (Hearing Testimony; Hearing

Exhibit 1).



33.  Tina Seitz, a neighbor, expressed concerns about the construction of a

new home and water runoff. (Hearing Testimony).

34.  Kenneth Wolfe, a Township resident, expressed concern regarding

increased traffic. (Hearing Testimony).

HEARING EXHIBITS

Hearing Exhibit 1 — Petition for Variance

Hearing Exhibit 2 — Notice of Public Hearing

Hearing Exhibit 3 — Mailing List

Hearing Exhibit 4 — Proof of Publication in the Lebanon Daily News on
September 24, 2024 and October 1, 2024

Hearing Exhibit 5 — Posting photos on Subject Property

Hearing Exhibit 6 — Variance Criteria signed by the Petitioner, Sean Carrig, Jr.
Hearing Exhibit 7 — Variance Criteria signed by the Petitioner, Ashley M.
Hawbaker

Hearing Exhibit 8 — Additional Information

Hearing Exhibit 9 — Proposed Subdivision

Hearing Exhibit 10 — Proposed Subdivision, identifying existing dwelling site and
future dwelling site

Hearing Exhibit 11 — Recorded Easement Agreement

Hearing Exhibit 12 — Deed, Book 2322, Page 9115

Hearing Exhibit 13 — Unrecorded Easement Agreement, to access a future

dwelling



IV. DISCUSSION

The Petitioners are Ashley M. Hawbaker and Jason C. Hawbaker, Sr_, legal
owners, with an address of 4537 Hill Church Road, Annville, Pennsylvania 17003 and
Christin Carrig and Sean Carrig, Jr., equitable/potential owners, with an address at 729
South Third Avenue, Lebanon, Pennsylvania 17003 (hereinafter, collectively, the
“Petitioners”). Ashley M. Hawbaker and Jason C. Hawbaker, Sr. are the owners of the
property located at GPIN #25-2309963-374145-0000, 4537 Hill Church Road, Annville,
PA 17003 (hereinafter the “Subject Property”). The Subject Property is located in the A-
1 Agricultural Zoning District and is approximately 36.77 acres. The Subject Property is
improved with a single-family dwelling and has an on-lot septic system and a well. The
Petitioners seek a Variance to create lots exceeding the maximum lot size. A Variance
Is being sought pursuant to North Annville Township Zoning Ordinance Article |V,
Section 401.4, Lot and Yard Requirements, for a variance that would allow the creation
of lots in excess of two (2) acres for residential, single family detached use. The
Petitioners are not seeking a special exception pursuant to North Annville Township
Zoning Ordinance Article IV, Section 401.3C(4), General District Requirements.

A Zoning Hearing Board may grant a variance when all of the following criteria

are met:

(1) That there are unique physical circumstances or conditions, including
irregularity, narrowness or shallowness of lot size or shape, or exceptional
topographical or other physical conditions peculiar to the particular
property and that the unnecessary hardship is due to such conditions and
not the circumstances or conditions generally created by the provisions of

the zoning ordinance in the neighborhood or district in which the property
is located.

(2) That, because of such physical circumstances or conditions, there is
no possibility that the property can be developed in strict conformity with



the provisions of the zoning ordinance and that the authorization of a
variance is therefore necessary to enable the reasonable use of the
property.

(3) That such unnecessary hardship has not been created by the
appellant.

(4) That the variance, if authorized, will not alter the essential character of

the neighborhood or district in which the property is located, nor

substantially or permanently impair the appropriate use or development of

adjacent property, nor be detrimental to the public welfare.

(5) That the variance, if authorized, will represent the minimum variance

that will afford relief and will represent the least modification possible of

the regulation in issue.
Pennsylvania Municipalities Planning Code, Section 910.2, 53 P.S. § 10910.2;
see also Hearing Exhibit 6.

“[Aln applicant must establish all elements to be entitled to a variance.” Demko
v. City of Pittsburgh Zoning Board of Adjustment, 155 A.3d 1163, 1172 (Pa. Commw.
Ct. 2017). “A dimensional variance involves a request to adjust zoning regulations to
use the property in a manner consistent with regulations, whereas a use variance
involves a request to use property in a manner that is wholly outside zoning regulations.
The same criteria apply to use and dimensional variances.” Dunn v. Middletown
Township Zoning Hearing Board, 143 A.3d 494, 501 (Pa. Commw. 2016).

A variance is the proper relief where an unnecessary hardship attends the
property. Yeager v. Zoning Hearing Board of the City of Allentown, 779 A.2d 595 598
(Pa. Commw. Ct. 2001). There is a more relaxed standard for establishing unnecessary

hardship for a dimensional variance, as opposed to a use variance. See Dunn v.

Middletown Township Zoning Hearing Board, 143 A.3d at 501,



“In general, unnecessary hardship may be shown by demonstrating either that
physical characteristics of the property are such that the property could not be used for
the permitted purpose or could only be conformed to such purpose at a prohibitive
expense, or that the characteristics of the area are such that the lot has either no value
or only a distress value for any permitted purpose.” Mitchell v. Zoning Hearing Board of
the Borough of Mount Penn, 838 A.2d 819, 828 (Pa. Commw. Ct, 2003). “Under
Hertzberg, the courts may consider multiple factors in determining whether the applicant
established unnecessary hardship for a dimensional variance, including the cost of the
strict compliance with the zoning ordinance, the economic hardship that will result from
denial of a variance, and the characteristics and conditions of the surrounding
neighborhood.” Mitchell v. Zoning Hearing Board of the Borough of Mount Penn, 838
A.2d at 828.

The Petitioners are requesting a variance that would permit a subdivision that
would result in two parcels that are larger in size than currently permitted for residential
use in the Agricultural District. The Petitioners admit that a portion—at least
approximately twenty-eight (28) acres—of the Subject Property is currently used for
farming. The Petitioners agree to continue this use, except for the one to two acres that
will be used for the placement of the future dwelling and curtilage. Because the North
Annville Zoning Ordinances permit a subdivision of the Subject Property and because
the Petitioners propose to continue to use as much of the farmable land that is currently
used for farming in the future, the ZHB granted the requested variance.

Evaluating each of the criteria required to grant a variance, the ZHB found that

the Petitioners have met all of the required elements. The ZHB evaluated the request
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under a dimensional variance. Therefore, the ZHB used the more relaxed standard for
establishing unnecessary hardship. The ZHB considered multiple factors in determining
whether the Petitioners established unnecessary hardship, including the following. The
Subject Property was transferred to Ashley Hawbaker and Jason Hawbaker, Sr. by
Ashley’s parents. Before transferring the property to Ashley Hawbaker and Jason
Hawbaker, Sr., Edward Arnold and Dawn Arnold contemplated a subdivision to their
daughters but did not go through the subdivision process. Now, the sisters would like to
equally divide the Subject Property so that each subdivided lot is approximately
eighteen (18) acres. The sisters would like to live next to each other. Christin Carig
and Sean Carrig, Jr. cannot afford to purchase land and build. Approximately twenty-
eight (28) acres is currently used for agricultural purposes—to grow alfalfa. The
Petitioners agreed to continue to use as much of the twenty-eight (28) acres for
agricultural purposes and to limit the area for the house and the curtilage to one (1) to
two (2) acres.

First, the Petitioners presented evidence of the unique physical circumstances or
conditions of the property, including topographical and other physical conditions peculiar
to the property. The Subject Property is within the Agricultural District, and a two-lot
subdivision is permitted. “The purpose of the maximum lot size is to prevent the
creation of large lots which remove excessive amounts of agricultural land from crop
production.” North Annville Township Zoning Ordinance Article IV, Section 401 3C(4).
The Petitioners intend to keep as much of the farmable land for agricultural use.
Testimony was presented that part of the Subject Property is sloped and part of the

Subject Property is heavily wooded. Aside from the one (1) to two (2) acres where the
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Petitioners propose to place the new dwelling, the rest of the land would remain as is—
either as farmland for agricultural use or woodland. Second, the ZHB found that the
area able to be used for the construction of the single-family residence would be limited
s0 as not to destroy the purpose and intent of keeping agricultural land for agricultural
use, and therefore, the purpose and intent of the regulations would be upheld. Third,
this hardship has not been created by the Petitioners. Fourth, granting the variance will
not alter the essential character of the neighborhood or district, nor substantially or
permanently impair the appropriate use or development of adjacent property, nor be
detrimental to the public welfare. Finally, the ZHB found the testimony of the Petitioners
to be credible that the variance represented the minimum variance that afforded relief
and was the least modification possible, especially with the special conditions attached
to the granting of the variance, which was agreed to by the Petitioners. Therefore, the

ZHB granted the variance request with special conditions attached.
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V. DECISION

Now, therefore, this 8" day of October, 2024, the Zoning Hearing Board of North
Annville Township, by a 3-0 vote, hereby GRANTS the Petition for Variance to allow a
subdivision of 4537 Hill Church Road, Annville, Pennsylvania (GPIN #25-2309963-
374145-0000), creating two (2) lots: each approximately eighteen (18) acres, as
specified in Hearing Exhibits 9 and 10. However, as a special condition to the granting
of the Variance, the Board attaches the following conditions:

1. The proposed residence and curtilage may be on two acres or less of land,

and

2. The remaining land, whether it is farmland or woodland, is to remain as is.
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