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OPINION BY CHARLES, J., February 13, 2023

When in doubt, Courts should err on the side of rendering substantive
decisions instead of procedural ones. In this case, Lebanon Solar |, LLC
(hereafter LEBANON SOLAR) has always declared its intent to appeal an
adverse ruling by the North Annville Township Board of Supervisors

(hereafter NORTH ANNVILLE). Unfortunately, LEBANON SOLAR did not
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perfect its appeal m an ldeal way. As a result, NORTH ANNVILLE has
asked this Court to quash LEBANON SOLAR’s Appeal. We author this

written Opinion to explain why we decline to do so.

l. PROCEDURAL HISTORY

The procedural history of this case is not in serious dispute. Inoutline

form, the following events pertinent to our decision occurred:

- May 3, 2021 — LEBANON SOLAR filed an application for conditional
use seeking to construct a large-scale solar-utility facility in North
Annville Township.

- January 25, 2022 — A hearing on the conditional use application was
commenced.

- January 26, 2022 and February 24, 2022 — Additional testimony and
evidence received by NORTH ANNVILLE. NORTH ANNVILLE
indicated that it would render a final decision on April 5, 2022.

- March 24, 2022 — Brief solicited by NORTH ANNVILLE were due on
or before this date.

- April 5, 2022 — NORTH ANNVILLE Board members deliberated and
voted to deny LEBANON SOLAR’s application for conditional use.
However, no written decision was published.

- May 5, 2022 - LEBANON SOLAR filed a Notice of Land Use Appeal.

- May 12, 2022 — NORTH ANNVILLE issued a written decision.

- June 17, 2022 - LEBANON SOLAR filed a document entitled

“Amended Notice of Land Use Appeal.”
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- September 20, 2022 — NORTH ANNVILLE filed a Motion to Quash
Appeal.
- October 11, 2022 — LEBANON SOLAR filed an Answer to NORTH

ANNVILLE's Motion and a simultaneous Request to Appeal Nunc Pro

Tunc.

Also pertinent to our decision is an exchange that occurred at the end
of the final day of testimony presented to NORTH ANNVILLE. At that time,

the following occurred:

“Mr. Bameztreider (NORTH ANNVILLE’s attorney): Okay.
Fine. So just to get this on record, the transcripts will be
produced by the 10 of March. The written briefs,
memorandums, whatever will be produced by the 24th of
March and we will then have a night of public deliberation
on the 5 of April.

Ms. Dupuis: (LEBANON SOLAR'’s attorney): Just so we're
clear so my client understands this, what you mean by
public deliberation, it's the Board that's deliberating?

Mr. Bametzreider: Correct.

Ms. Dupuis: There's no - - the record will be closed at
that point.

Mr. Bametzreider: The record will be closed. The record
is closed. It will just be public deliberation.

Ms. Dupuis: Got ya.

Mr. Bametzreider: So and the written decision itself will
be due forty-five days from April 5.

Ms. Dupuis: Okay. | was thinking the 24", but that’s fine.
Yes, that's fine.

Mr. Bametzreider: Ok, so you're in agreement with that,
Ms. Dupuis. Mr. Cluck, are you in agreement with that?

Mr. Cluck: Yes.

Mr. Tshudy: So it's the 45-days from the April 5" meeting,
and then they have the time to make the decision?
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Mr. Bametzreider: No, no, no, the decision will be made
on April 5. The written decision will be 45-days
thereafter.”

(Transcript 2/24/22 N.T. 390-391).
LEBANON SOLAR alleges that the above exchange lead it to believe that

an Appeal should be filed within thirty (30) days of April 5.

Also pertinent is the method by which NORTH ANNVILLE served its
written decision upon LEBANON SOLAR. Both parties acknowledge that
NORTH ANNVILLE's lawyer emailed the written decision to counsel for
LEBANON SOLAR within hours after it was published on May 12, 2022.
However, LEBANON SOLAR alleges that the written decision was not
mailed or delivered personally to one of its representatives. NORTH
ANNVILLE does not dispute this allegation and the record submitted to this

Court is devoid of any certificate or affidavit of service.

Both sides have filed briefs regarding NORTH ANNVILLE’s Motion to
Quash Appeal. We conducted oral argument on January 6, 2023. Theissue

is now before us for disposition.

1. DISCUSSION

A. Positions of the Parties

1. NORTH ANNVILLE’s Position
NORTH ANNVILLE alleges that the appeal filed by LEBANON
SOLAR on May 5, 2022 was a “nullity” because NORTH
ANNVILLE’s decision had not yet been published in writing at that
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point in time. NORTH ANNVILLE next argues that the “Amended
Appeal” filed by LEBANON SOLAR on June 17, 2022 was filed
thirty-five (35) days after the written decision was published.
Therefore, the "Amended Appeal” was untimely. Effectively,
NORTH ANNVILLE alleges that LEBANON SOLAR neglected to
properly perfect its appeal, and this Court therefore has no

jurisdiction over it.

. LEBANON SOLAR’s Position

LEBANON SOLAR has proffered a cornucopia of arguments
in support of the viability of its Appeal. First, LEBANON SOLAR
alleges that it filed a proper appeal within thirty (30) days of the
date on which NORTH ANNVILLE rendered its final “decision”.
According to LEBANON SOLAR, NORTH ANNVILLE rendered a
final decision — as self-described by its own attorney — on April 5,
2022. LEBANON SOLAR also points out that the Municipalities
Planning Code (MPC) requires that a written decision be
memorialized no later than one (1) day after the final “decision” is
rendered, and if this is not accomplished, then the “deemed
decision” provision of the MPC should have been triggered.
LEBANON SOLAR also alleges that copies of a township’s “final
decision” are required to be served upon the applicant personally

or by mail and this was never accomplished. Therefore, LEBANON



SOLAR alleges that its Amended Appeal filed on June 17, 2022
was timely. Finally, LEBANON SOLAR seeks to take advantage of
an MPC provision that established a thirty (30) day deadline for
filing of an appeal “except in cases in which an unconstitutional
deprivation of due process would result from its application...;’
According to LEBANON SOLAR, the totality of what occurred in
this case should lead this Court to conclude that strict compliance
with appeal deadlines as sought by NORTH ANNVILLE would result

in an “unconstitutional deprivation of due process”.

B. Legal Principles

Section 908 of the MPC governs the duties of a Township Board
rendering decisions regarding conditional use requests. Among other
things, § 908 requires a Board to render a “written decision...within forty-
five (45) days after the last hearing before the Board or Hearing Officer.”
If no such decision is rendered, then “the decision shall be deemed to
have been rendered in favor of the applicant unless the applicant has
agreed in writing or on the record to an extension of time.” 53 P.S. §

10908(9). Section 908 also states:

“A copy of the final decision or, where no decision is called
for, of the findings shall be delivered to the applicant



personally or mailed to him not later than the day following
its date.”
53 P.S. § 10908(10).1

Appeals from a Township Board to the Court are governed by the
Land Use Appeals chapter of the MPC. See, 53 P.S. § 11001-A et sec.
Section 1002-A of this chapter requires that all Appeals to a trial court
‘be filed within thirty (30) days after entry of the decision...”

Unfortunately, the Statute itself does not define the term “decision”.

Perhaps anticipating that problems will arise procedurally,' the
General Assembly of Pennsylvania included a Statute entitled
“Procedural Defects of Decisions.” That Statute prevents strict
application of the time deadline for filing of an appeal if “because of the
insufficient actual or constructive notice of the decision, the application
of the time limitation in § 1002-A(a) would result in an impermissible
deprivation of constitutional rights.” 53 P.S. § 11002.1-A(b)(2). This
section of the MPC also provides that the burden of proving applicability
of 63 P.S. § 11002.1-A is on the party seeking to take advantage of that

section.

In terms of decisional precedent, we were unable to find any
Appellate cases that are identical to the fact pattern now before this

Court. Moreover, the decisions cited by the parties are not easy to

' The purpose of mandatory time limits for rendering a decision is to protect a land use
applicant from dilatory conduct by the municipality. See, Allstate Signz Company v.
Burgettstown Borough, 154 A.3d 416 (Pa. Cmwlth. 2017).
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reconcile. One of those cases even described the state of the law
regarding timing of an Appeal to be “uncertain”. See, Peterson v. Amity
Township Board of Supervisors, 804 A.2d 723, 729 (Pa. Cmwith.

2002).

The gravamen of NORTH ANNVILLE’s argument is that LEBANON
SOLAR’s Appeal filed on May 5, 2022 was ‘premature” and therefore a
“nullity”.  In support of this argument, NORTH ANNVILLE cites two
cases. In Snyder v. Zoning Hearing Board of Warminster Township,
782 A.2d 1088 (Pa. Cmwith. 2001), the Appellants filed an Appeal before
a decision was rendered by the Township.2 The Commonwealth Court
declared that a premature Appeal is invalid and should be quashed. The

Court stated:

“The timeliness of an Appeal relates to the jurisdiction of
a Court and its competency to act. The procedures in the
Pennsylvania Municipalities Planning Code (MPC) are the
exclusive methods for securing review of a zoning
decision. Section 1002-A of the MPC provides that all
Appeals to the Trial Court from a land use decision “shall
be filed within thirty (30) days after entry of the
decision...” Here, Appellants filed their Appeal on March
8, 2000, before the Board’s March 23, 2000 decision and
Order. See, 42 Pa.C.S. § 5572 (Stating that the date of
service of an Order of a governmental unit shall be the
date of mailing if service is by mail.) Additionally,
Appellants never filed a subsequent Appeal within thirty
(30) days after the entry of the decision as required by the
MPC. Therefore, Appellants’ March 8, 2000 Appeal of the

2 The record in this case is silent as to whether the Township afforded Appeliant with
verbal notice of its decision, or whether the verbal indications of what the Township
would decide were considered “final”.



Board’s decision to the Trial Court was premature, and the
Trial Court should have quashed that Appeal.”

Id at page 1090 (emphasis in original; citations omitted).

NORTH ANNVILLE also relies on EDF Renewable Energy v.
Foster Township Zoning Hearing Board, 150 A.3d 538 (Pa. Cmwith.
2016). In EDF, the Appellants also filed an Appeal prior to the date on
which the Board’'s written decision was published. However, the
Appellants also filed a Supplemental Notice of Appeal twenty-five (25)
days after the Board’s written decision was filed. The Commonwealth
Court held that the supplemental filing of an Appeal cured any defect

that the “premature” filing may have triggered. The Court stated:

“‘Based on the date and language of the ZHB’s decision,
we conclude that the Trial Court did not err in denying the
Motion to Quash the Appeal as premature. While EDF’s
second filing is entitled “Supplemental Notice of Land Use
Appeal”, it was filed after January 5, 2015, and within the
thirty (30) day Appeal period. Although the ZHB argues
that a premature Appeal cannot be “supplemented”, we
conclude that the second Notice of Appeal cured any
jurisdictional defect.”

Id at page 545.

NORTH ANNVILLE argues that EDF supports this position because the
proposed Amended Appeal filed by LEBANON SOLAR was filed beyond

the thirty (30) days following the written decision.

LEBANON SOLAR relies upon the case of Peterson v. Amity
Township Board of Supervisors, 804 A.2d 723 (Pa. Cmwith. 2002). In
9



Peterson, the Board did not render a written decision.

The Appellant

filed an Appeal more than thirty (30) days after the Board had rendered

its verbal decision. The Trial Court quashed the Appellant’s Appeal as

untimely. The Commonwealth Court reversed and stated:

Here, the 30-day period in which Peterson had to file his

appeal was not triggered by the entry of a written

decision

because the Board did not reduce its approval of

Vanguard's plan to writing. Thus, [the Court of]

common

pleas applied the last clause of Section 1002—A, which
directs that an appeal must be filed within 30 days of “the

date upon which notice of [a] deemed decision is

given.”

A deemed approval of an applicant's subdivision results

when a municipality fails to comply with its

duty to

communicate its decision to a subdivision applicant within
the time and in the manner prescribed by Section 508 of
the MPC. [The Court of] Common pleas reasoned that
Vanguard's preliminary plan was deemed approved on the
ninetieth day after Vanguard submitted its application, or
June 18, 2000, because the Board failed to reduce its
decision to writing and communicate it to Vanguard as
required by Section 508. Common pleas then concluded
that Peterson had 30 days from June 18, 2000 to file his
land use appeal. Thus, common pleas calculated that
Peterson's appeal period expired on July 18th, eight days

before he filed his appeal on July 26, 2000.

However, when a decision is neither “entered” pursuant to

42 Pa.C.S. § 5572 nor “deemed” pursuant to

53 P.S.

10508(3), the only two circumstances contemplated by
Section 1002-A, what event triggers the running of the
thirty-day appeal period? We believe that the intent of

Section 1002-A was to begin that period when the

municipality's decision process has been finalized with

sufficient clarity that any party aggrieved by the decision

can evaluate whether or not to appeal. An oral approval
by the Board meets this standard. Moreover, causing the

appeal time to be triggered by expiration of the
delivery of a written decision is problematic.
written decision is served on the applicant,

time for
First, a
not the

objecting neighbor. In addition, an applicant may extend
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the time within which the Board must reduce its oral
approval to writing, or waive the requirement altogether.
In this circumstance, an aggrieved objector would be left
to guess when his appeal time has begun to run or, worse,
the time might never begin to run at all. Accordingly, we
hold that the formal vote of the municipality to approve a
subdivision plan begins the thirty-day period within which
an aggrieved objector must appeal, at least to the extent
the objector has actual or constructive notice of the
decision.

Peterson, supra at 726-728 (emphasis supplied)(citations
omitted).

Unfortunately for LEBANON SOLAR, Peterson may no longer be valid

precedent. In a 2016 decision, the Commonwealth Court stated:

Peterson has effectively been overruled by Narberth
Borough v. Lower Merion Township, 915 A.2d 626 (Pa.
2007), which holds that all zoning decisions are not final
until a written decision is issued, and untii a written
decision is issued, there is no order to appeal. “The
decisional law of this Commonwealth confirms that a final
order of a [ZHB] must be reduced to writing.”
First Ave. Partners v. City of Pittsburgh Plan.
Commission, 151 A.3d 715 (Pa. Cmwlth. 2016).
The Westlaw Legal Research website considers the above to constitute
an “Implied Overruling” of Peterson. This is despite the fact that the
Court in Narberth specifically declined to “criticize” the Peterson Court

“for its approach under the difficult facts of that case...” Id at page 646.

C. Analysis

It is within this relatively confusing environment that we must decide
whether to permit LEBANON SOLAR’s Appeal. As we contemplate this

issue, we confess that our sympathies are with LEBANON SOLAR. From
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the outset of this dispute, LEBANON SOLAR’s desire to Appeal an
adverse decision was crystal clear. It is plainly apparent that LEBANON
SOLAR considered the proclamation by NORTH ANNVILLE’s lawyer that
the April 5, 2022 decision of the Board would be a final one to trigger
the Appeal period. It even re-affirmed its desire to Appeal by filing a
supplemental document thirty-five (35) days after the written decision

was published.

NORTH ANNVILLE's argument rests upon a technical interpretation
of the MPC and the confusing precedent outlined above. We are
reluctant to elevate a technical application of procedural requirements
over a party’'s crystal-clear effort to have its substantive rights
adjudicated. This is especially true given that there are facts in this
case that distinguish the matter now before us from the cases relied

upon by NORTH ANNVILLE.

For example, the Court in Snyder did not mention any verbal decision
outlined by the Board in that case, and we do not know the basis upon
which the Appellant filed its Appeal or whether the Board in that case
referenced that its verbal comments were or were not “final”. Here, it is
patently clear from Attorney Bametzreider's comments that the vote on

April 5, 2022 was a “final” decision. There is simply no indication in
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Snyder whether a similar declaration by the Board in that case was ever

articulated.

In EDF, the so-called “premature Appeal” was deemed to be cured by
a subsequent amendment. The amendment in EDF was filed within thirty
(30) days following the date of the written decision, but there was no
allegation that the written decision was not served in accordance with
the MPC. Here, LEBANON SOLAR alleges that NORTH ANNVILLE did
not personally serve or mail a copy of its decision to LEBANON SOLAR
within twenty-four (24) hours after it was rendered. Effectively,
LEBANON SOLAR alleges that NORTH ANNVILLE itself failed to strictly
comply with the mandates of the MPC by failing to adhere to its service

requirements.

On top of the above, there is a Commonwealth Court case -Peterson-
that favors LEBANON SOLAR’s argument. The continuing efficacy of
Peterson has certainly been called into question but the decision that
purportedly overruled Peterson, Narberth v. Lower Merion Township,

supra, did not itself declare Peterson to be overruled.

We certainly understand NORTH ANNVILLE's argument. Viewing the
record now before us from a hyper-technical perspective, there is a logical

legal argument that would support quashing LEBANON SOLAR’s Appeal.
That said, we cannot ignore the following...
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-That the MPC requires an Appeal within thirty (30) days of a final

decision.

-That Attorney Bametzreider clearly characterized the April 5, 2022

vote of the Board as a final decision.

-That LEBANON SOLAR filed an Appeal within thirty (30) days of April

5, 2022.
-That nothing in the MPC equates a final decision with a written one.

-That LEBANON SOLAR took the extra step of filing an Amended
Appeal following a written decision that was never properly served in

accordance with the MPC; and

-That the decisional precedent cited by the parties is murky enough
that we cannot justify throwing out a party’s substantive rights based

upon it.

Based on the above, we will permit LEBANON SOLAR’s Appeal to proceed
to that its substantive rights can be adjudicated. An Order to accomplish

this will be entered today’s date.
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